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CHI ECHI, Judge: This case was heard pursuant to the provi-
sions of section 7463 of the Internal Revenue Code in effect when
the petition was filed.! Pursuant to section 7463(b), the deci -
sion to be entered is not reviewable by any other court, and this

opi nion shall not be treated as precedent for any other case.

IHereinafter, all section references are to the Internal
Revenue Code in effect for the years at issue. Al Rule refer-
ences are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned that petitioner is liable for his
t axabl e years 2005 and 2006 for accuracy-rel ated penal ties under
section 6662(a) of $2,435.40 and $2, 655. 40, respectively. W
nmust deci de whether petitioner is liable for those penalties. W
hol d that he is.

Backgr ound

Sone of the facts have been stipulated and are so found.

Petitioner resided in Washington, D.C., at the tine he filed
the petition in this case.

At a time not disclosed by the record before 2005, the first
year at issue, petitioner, who has a bachel or of science degree
i n business adm nistration, worked for 17 years for the Federal
Deposit | nsurance Corporation (FDIC)

After he stopped working for the FDIC, petitioner worked as
an i ndependent contractor for the U S. Agency for International
Devel opnent (AID) and the O fice of Technical Assistance of the
U S. Departnent of the Treasury (Treasury’'s Ofice of Technica
Assistance). H s responsibilities in that work included provid-
i ng advi ce regardi ng probl em bank resol uti on and deposit insur-
ance.

As of 2005, petitioner had approximately 20 years of experi -
ence in probl em bank resolution and deposit insurance and vi ewed
hi msel f as an expert in those areas. Having worked extensively

in the areas of problem bank resolution and deposit insurance,
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petitioner was famliar with the regulatory regines relating to
banki ng and ot her financial services industries.

| medi ately after working as an i ndependent contractor for
Al D and Treasury’'s Ofice of Technical Assistance, petitioner
began working for the International Mnetary Fund (I MF). By
letter dated June 9, 2005 (I MF June 9, 2005 letter), the I M
of fered petitioner a contractual appointnent as a headquarters-
based technical assistance advisor in the Mnetary and Fi nanci al
Systens Departnent of the | M- that was to begin on May 25, 2005,
and to end on May 24, 2007.2 Petitioner accepted that appoint-
ment. From May 25, 2005, through 2006, petitioner earned gross
annual conpensation of approximately $175,000 while working as a
headquarters-based technical assistance advisor in the IMFs
Monet ary and Fi nanci al Systens Departnent.

Petitioner’s work experience before and during the years at
i ssue included his consulting different publications, nmanuals,
and procedures pronul gated by the different regulators of the
different financial services industries with which he worked in
order to attenpt to resolve certain issues that he encountered.

The | MF sent, and petitioner received, Form W2, Wage and
Tax Statement (Form W2), for his taxable year 2005. The | M

indicated in that formthat it had not wi thheld Federal incone

2The | MF June 9, 2005 letter superseded an IMF letter to
petitioner dated May 18, 2005.



- 4 -
tax or Social Security tax fromthe earnings that petitioner had
received fromthe I MF during 2005.

Petitioner tinely filed Form 1040A, U.S. Individual |ncone
Tax Return, for his taxable year 2005 (2005 return). Petitioner
used certain tax preparation software known as TurboTax in
preparing that return.® At all relevant tines, including when he
filed his 2005 return, petitioner was aware that the | M had not
wi t hhel d Federal incone tax or Social Security tax fromthe
earnings that he had received fromthe | M during 2005 and t hat
he had an obligation to report and to pay sel f-enpl oynent tax
because the | M had not withheld any Social Security tax for that
year. Nonethel ess, petitioner did not report any self-enpl oynent
tax in his 2005 return.* 1In petitioner’s 2005 return, petitioner
reported tax of $20,212 and tax due of $5,172.°5

Around Decenber 2006, the I MF announced by email to those

persons working for it that the Internal Revenue Service (IRS)

SPetitioner indicated in his 2005 return that that return
was “Sel f-Prepared”.

“Petitioner included with his 2005 return Form 2210, Under -

paynment of Estimated Tax by Individuals, Estates, and Trusts. In
Part | of that form petitioner made no entry on line 2 for
“Qther taxes, including self-enploynent tax”. Petitioner also
included with his 2005 return Schedul e Al --Annualized | ncone
Install ment Method. In that schedule, petitioner nade no entry
in Part |1, line 13, for “Self-enploynent tax”.

SPetitioner reduced the $20,212 of tax reported in his 2005
return by “2005 estimated tax paynents and anmounts applied from
2004 return” of $15, 040.
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had nmade a settlenment initiative (IRS settlenment initiative)
avai |l abl e for enployees at foreign enbassies, foreign consul ate
of fices, and international organizations in the United States.

By letter to the IRS dated January 24, 2007 (petitioner’s
January 24, 2007 letter), petitioner nmade a request to partici-
pate in the IRS settlenent initiative for his taxable year 2005.
In that letter, petitioner stated in pertinent part:

Consider this ny Notice of Election in the subject

[IRS] Settlenent Initiative. | have worked for the

I nternational Monetary Fund since May, 2005, and am
afraid that I may not have paid Social Security taxes.

* * * * * * *

* * * | amenclosing copies of nmy original tax returns

[sic] filed for the year 2005 (this return was not

anended). Enployer earnings statenents for 2005 accom

pany this tax return.

By letter to petitioner dated April 6, 2007 (IRS April 6,
2007 letter), the IRS accepted petitioner’s request to partici-
pate in the IRS settlenent initiative for his taxable year 2005.
In that letter, the IRS requested additional information in order
to conplete its review of petitioner’s request. The IRS April 6,

2007 letter stated in pertinent part:

You wil|l be contacted shortly by an exam ner to di scuss
your particul ar situation.

Once we have conpl eted our review of the docunents you
subm tted and conputed the total taxes, interest, and
penalties owed, we wll send a closing agreenent for
your signature which reflects the ternms of the settle-
nment .
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Shortly after petitioner sent the IRS petitioner’s January
24, 2007 letter in which he nade a request to participate in the
| RS settlenent initiative for his taxable year 2005, the | M sent
to petitioner, and petitioner received, Form W2 for his taxable
year 2006. The IMF indicated in that formthat the | M had not
wi t hhel d Federal incone tax or Social Security tax fromthe
earnings that petitioner had received fromthe I M during 2006.
Approxi mately a few nonths after petitioner sent the IRS
petitioner’s January 24, 2007 letter in which he nade a request
to participate in the IRS settlenent initiative for his taxable
year 2005, petitioner tinely filed Form 1040, U.S. Individual
| ncome Tax Return, for his taxable year 2006 (2006 return).
Petitioner did not review that return very closely before filing
it. Petitioner used TurboTax in preparing his 2006 return.® At
all relevant tinmes, including when he filed his 2006 return,
petitioner was aware that the | M had not w thheld Federal incone
tax or Social Security tax fromthe earnings that he had received
fromthe | MF during 2006 and that he had an obligation to report
and to pay self-enploynent tax because the I M- had not w thheld
any Social Security tax for that year. Nonethel ess, petitioner

did not report any self-enploynent tax in his 2006 return. 1In

Petitioner indicated in his 2006 return that that return
was “Sel f-Prepared.”
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petitioner’s 2006 return, petitioner reported tax of $39,673 and
tax due of $19,421.°

Except for reviewing certain of the IRS instructions accom
panyi ng the respective Federal inconme tax returns that he pre-
pared and filed for his taxable years 2005 and 2006, petitioner
did not consult any publicly available IRS publications or IRS
gui dance when he was preparing his 2005 return and his 2006
return.

By letter dated Novenber 27, 2007 (I RS Novenber 27, 2007
letter), the IRS notified petitioner that it was examning his
2006 return. In the I RS Novenber 27, 2007 letter, the IRS asked
petitioner to provide it with certain information relating to
certain deductions that petitioner clainmed in Schedule A Item
i zed Deductions, that he had included with his 2006 return.

By letter dated Decenber 18, 2007 (I MF Decenber 18, 2007
letter), the finance departnent of the | M- provided petitioner
with certain information regarding his conpensation for 2005.
That letter stated in pertinent part:

As reported on Form W2, your 2005 conpensation

fromthe International Mnetary Fund was $110, 867. 11

Thi s amount shoul d be included as wages on the Form

1040, line 7 of your 2005 federal inconme tax return

and, unl ess earned outside the United States, is sub-

ject to self-enploynent tax [under sections 1402(a),
1402(c)(2)(C, and 3121(1)(15)].

‘Petitioner reduced the $39,673 of tax reported in his 2006
return by “2006 estimted tax paynents and anmounts applied from
2005 return” of $20,212 and a certain credit of $40.
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The | MF Decenber 18, 2007 letter also expl ained and cal cul at ed
for petitioner how to determ ne the portion of his conpensation
that he had earned outside the United States during 2005.

On Decenber 19, 2007, the | MF Decenber 18, 2007 letter was
faxed to respondent along with a proposed anended return of
petitioner for his taxable year 2005. By letter dated Decenber
20, 2007 (I RS Decenber 20, 2007 letter), the IRS inforned peti-
ti oner about the changes made under the IRS settlenent initiative
for his taxable year 2005 and enclosed with that letter a copy of
Form 906-C, C osing Agreenent on Final Determ nation Covering
Specific Matters (closing agreenent), which reflected the settle-
ment agreenent under the IRS settlenent initiative between the
| RS and petitioner with respect to that year.

Petitioner declined to agree to the settlenent under the IRS
settlenment initiative wwth respect to his taxable year 2005 and
did not sign the closing agreenent that the IRS sent to himwth
the I RS Decenber 20, 2007 letter. By letter dated January 8,
2008, petitioner withdrew fromthe IRS settlenent initiative
(petitioner’s January 8, 2008 letter) for his taxable year 2005.
Petitioner included with that |etter proposed anended returns for
his respective taxable years 2005 and 2006. |In petitioner’s
January 8, 2008 letter, petitioner stated in pertinent part:

| am a contractual enployee with the Internationa

Monetary Fund (IMF). | M- provides a W2 to nme but does

not w thhold any federal incone or social security
t axes. In late 2006, a settlenent initiative was
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announced for US citizen enpl oyees of international
or gani zati ons who may have underpaid or m scal cul at ed
t axes.

* * * For tax years 2005 and 2006, | cal culated ny own
t axes using the conputer program TurboTax. Because |
had a little uncertainty whet her TurboTax had nade
proper calculations, | entered the settlenent initia-
tive in January, 2007

As it turned out, TurboTax had provi ded erroneous
information to me, to wit, that the social security
taxes were included in ny taxes due (see Attachnent
1) .[8 Subsequently, | engaged a tax specialist to
exam ne and re-cal cul ate ny 2005 and 2006 i ncone tax
returns and determ ne any additional taxes due.

Last week, Ms. Shana Hart of your office informed ne

t hat because | only had one year of enploynent with an
i nternational organization (2005) the settlenment ini-
tiative would not benefit ne.

Ms. Hart further infornmed nme that if I withdrew from
the initiative she woul d be handling exam nati on of ny
tax returns. To that end, | have encl osed ny anended
tax return for 2005, along with a check in the anount
of $13,985 ($12,177 tax and $1, 808 interest through
January 16, 2008). Please note that this anended
return differs slightly fromthe one | faxed previously
because of a clerical error on the 2005 Self Enpl oynent
| ncone nmenorandum (the tax is a bit higher).

Previously, Ms. Hart had requested ny tax return for
2006. | assune that she is also handling the exam na-
tion for this return; therefore, | have al so encl osed
nmy anmended tax return for 2006, along with a check in
t he anpbunt of $14, 105 ($13,277 tax and $828 interest

t hrough January 16, 2008).

Since this is a voluntary action on ny part | would
like to respectfully request that you waive any addi -
tional penalties in conjunction with the underpaynents.

8The record does not contain any docunent that purports to
be “Attachnment 1” to petitioner’s January 8, 2008 letter.
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The proposed anmended return for petitioner’s taxable year
2005 that petitioner submtted with petitioner’s January 8, 2008
letter reported an increase in tax of $12,177. The proposed
anmended return for petitioner’s taxable year 2006 that he in-
cluded with that letter reported an increase in tax of $13, 277.
As stated in petitioner’s January 8, 2008 letter, petitioner
included with that letter two checks for $13,985 and $14, 105,
respectively, in paynent of the respective increases in tax
reported in his proposed anended returns for his taxable years
2005 and 2006, as well as interest thereon as provided by |aw?®

By |etter dated January 16, 2008, respondent confirned
petitioner’s withdrawal fromthe IRS settlenent initiative for
hi s taxabl e year 2005.

Respondent issued to petitioner a notice of deficiency for
hi s taxable years 2005 and 2006. |In that notice, respondent
determ ned that petitioner is liable for his taxable years 2005
and 2006 for accuracy-related penalties under section 6662(a) of
$2,435.40 and $2, 655. 40, respectively.

Di scussi on

It is respondent’s position that petitioner is liable for

each of his taxable years 2005 and 2006 for the accuracy-rel ated

°For his taxable year 2005, petitioner paid an increase in
tax of $12,177 and interest thereon of $1,808 through Jan. 16,
2008. For his taxable year 2006, petitioner paid an increase in
tax of $13,277 and interest thereon of $828 through Jan. 16,
2008.
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penal ty under section 6662(a) because of a substantial under-
statenment of inconme tax (substantial understatenent) under
section 6662(b)(2) for each of those years.

Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the underpaynent attributable to, inter alia, a
substanti al understatenent under section 6662(b)(2). For pur-
poses of section 6662(b)(2), an understatenent is equal to the
excess of the anmount of tax required to be shown in the tax
return over the anmount of the tax shown in the tax return, sec.
6662(d)(2)(A), and is substantial in the case of an individual if
it exceeds the greater of 10 percent of the tax required to be
shown in the return or $5,000, sec. 6662(d)(1)(A).

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1l). The
determ nation of whether the taxpayer acted wi th reasonabl e cause
and in good faith depends on the pertinent facts and circum
stances, including the taxpayer’s efforts to assess such tax-
payer’s proper tax liability, the knowl edge and the experience of
t he taxpayer, and the reliance on the advice of a professional,
such as an accountant. Sec. 1.6664-4(b)(1), Inconme Tax Regs.
Rel i ance on the advice of a professional does not necessarily

denonstrate reasonabl e cause and good faith unless, under all the
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ci rcunst ances, such reliance was reasonabl e and the taxpayer
acted in good faith. 1d. In this connection, a taxpayer nust
denonstrate that the taxpayer’s reliance on the advice of a

pr of essi onal was objectively reasonable. G&oldnan v. Conm s-

sioner, 39 F.3d 402, 408 (2d Cir. 1994), affg. T.C. Menp. 1993-
480. A taxpayer’s reliance on the advice of a professional wll
be objectively reasonable only if the taxpayer has provided

necessary and accurate information to the professional. Neona-

tol ogy Associates, P.A v. Conm ssioner, 115 T.C 43, 99 (2000),

affd. 299 F.3d 221 (3d Cr. 2002); see also Ma-Tran Corp. V.

Comm ssioner, 70 T.C. 158, 173 (1978). Tax preparation software,

i ke TurboTax, “is only as good as the information one inputs

intoit.” Bunney v. Conmm ssioner, 114 T.C 259, 267 (2000).

Respondent has the burden of production under section
7491(c) wth respect to the accuracy-rel ated penalties at issue.
To neet that burden, respondent nust conme forward with sufficient
evi dence showng that it is appropriate to inpose those penal -

ties. See Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Al t hough respondent bears the burden of production with respect
to the accuracy-related penalties at issue, respondent “need not
i ntroduce evidence regardi ng reasonabl e cause, substanti al
authority, or simlar provisions. * * * the taxpayer bears the

burden of proof with regard those issues.” 1d.
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On the record before us, we find that there is a substanti al
understatenent for each of petitioner’s taxable years 2005 and
2006. On that record, we further find that respondent has
sati sfied respondent’s burden of production under section 7491(c)
W th respect to the accuracy-related penalty under section
6662(a) that respondent determ ned for each of those years.

It is petitioner’s position that the accuracy-rel ated
penal ties at issue “should be waived.” In support of that
position, petitioner asserts:

During the period under question | worked as a contrac-
tual enployee with the International Mnetary Fund
(IMF). Because | was a contractual enployee, | M
provided a W2 to nme but did not w thhold any federal

i ncone or social security (FICA) taxes. * * *

For tax years 2005 and 2006, | cal cul ated ny own taxes
usi ng the conputer program TurboTax. | even paid extra
for the opportunity to specifically ask TurboTax pro-
fessionals if FICA taxes were included in the tax
conputations they did for ne. These representatives
assured ne that all the taxes were included (Exhibit

A) ) [10]

* * * Although | believed that | had paid all taxes
due, because | had never filed in this capacity (self-
enployed), | was a little uncertain about whether
TurboTax’ s cal cul ations included the self enploynent
taxes, so | entered the IRS settlenent initiative in
January, 2007.

petitioner attached to his brief a docunment that is not
part of the record in this case and that he | abeled “Exhibit A".
The Court had that docunent (as well as another docunent that he
attached to his brief as an exhibit) returned to petitioner. See
Rul e 151(e)(3). Moreover, unsupported statenents in briefs do
not constitute evidence. Rule 143(c).
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As it turned out, TurboTax representatives were w ong;
the social security taxes were not included in the tax
conputations they did for ne. Then, | engaged a tax
specialist to exam ne and re-cal culate ny 2005 and 2006
incone tax returns and determ ne any additional taxes
due.

* * * | then withdrew fromthe [IRS] settlenent initia-
tive and filed ny anmended returns along with paynment of
taxes and interest due. This resulted in total pay-
ments of $32,389 plus $1,808 interest for 2005 and

$52, 950 plus $828 interest for 2006.

Because | had initiated contact wwth the IRS and vol un-
tarily conme forward wwth the problem | respectfully
requested that the IRS wai ve any additional penalties
in conjunction with the underpaynents. The IRS, de-
spite ny conplete cooperation with all their inform-
tion demands, refused ny request and insisted on pay-
ment of penalties of $2,435.40 for 2005 and $3, 655. 40
[sic] for 2006.

* * * * * * *

According to I.R C. 8 6664(c) the accuracy rel ated
penalty “wll not apply where the taxpayer can show
reasonabl e cause for the understatenent and action in

good faith”. | voluntarily made the effort to conply
with the tax |laws; and paid all nmy federal taxes and
interest due. | acted in good faith throughout this

process and believe that | had reasonabl e cause for ny
under st atenment and acti ons.

We turn first to petitioner’s claimthat he “had reasonabl e
cause” within the neaning of section 6664(c)(1l) for his respec-
tive underpaynents for his taxable years 2005 and 2006 because he
relied on TurboTax. At the respective tinmes petitioner filed his
2005 return and his 2006 return he knew that he was responsible

for self-enploynent tax.! Nonetheless, neither his 2005 return

1The respective Forms W2 that the | M- provided to peti -
(continued. . .)
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nor his 2006 return reported any self-enploynment tax. On the
record before us, we reject petitioner’s clainmed reliance on
Tur boTax.

We turn next to petitioner’s claimthat he “had reasonabl e
cause” within the neaning of section 6664(c)(1l) for his respec-
tive underpaynents for his taxable years 2005 and 2006 because he
relied on certain unidentified “TurboTax experts”. W do not
find credible petitioner’s claimthat any such “experts” told him
that self-enploynent tax was included in the conputation of
petitioner’s tax in his 2006 return'? when that return itself did
not report any self-enploynment tax. On the record before us, we
reject petitioner’s clainmed reliance on certain unidentified
“Tur boTax experts”.

We turn finally to petitioner’s claimthat he acted “in good
faith” wthin the nmeaning of section 6664(c)(1) because after he
filed his 2005 return and his 2006 return he “initiated contact
with the RS and voluntarily * * *[canme] forward” regarding his

respective self-enploynent taxes for his taxable years 2005 and

(... continued)
tioner for his taxable years 2005 and 2006 i ndicated that no
Federal incone taxes or Social Security taxes had been w thheld
for those years.

12Petitioner’s unsupported assertion on brief that he con-
sulted “TurboTax experts” when he was preparing both his 2005
return and his 2006 return is inconsistent with his testinony in
which he clainmed that it was only in connection with his prepara-
tion of his 2006 return that he “paid extra to ask * * * specific
guestions about ny return.”
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2006 and “paid all ny federal taxes and interest due” for those
years. That claimsuggests that petitioner believes that his
actions after he filed his 2005 return and his 2006 return
require the Court to find that he acted in good faith wthin the
meani ng of section 6664(c)(1l) with respect to the underpaynent in
each of those returns. Any such belief is wong. The determ na-
tion under section 6664(c)(1l) as to whether there was reasonable
cause for, and whether the taxpayer acted in good faith with
respect to, any portion of an underpaynent is nmade by exam ni ng
any action or inaction of the taxpayer before, and at the tine
of, the filing of the return with respect to which there is an
under paynent. On the record before us, we reject petitioner’s
clainmed reliance on his actions after he filed his 2005 return
and his 2006 return.

At the tinmes petitioner filed his 2005 return and his 2006
return he was aware that he was responsi ble for self-enploynent
taxes on the respective earnings that he had received fromthe
| MF during 2005 and 2006 and that the I M- had not w thheld
Federal inconme taxes or Social Security taxes with respect to
t hose earnings.® On the record before us, we reject as not
credible petitioner’s testinony that he was uncertain as to

whet her he had included sel f-enpl oynent taxes in his 2005 return

B3At the times petitioner filed his 2005 return and his 2006
return he knew that he was required to report and to pay self-
enpl oynent t axes.
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and his 2006 return. Wen he filed those returns petitioner
knew, or certainly should have known by review ng those returns,
that he had not reported self-enploynment taxes therein. That is
because those returns did not report any self-enploynent taxes.?

On the record before us, we find that petitioner has failed
to carry his burden of establishing that there was reasonabl e
cause for, and that he acted in good faith with respect to, any
portion of the underpaynent for each of his taxable years 2005
and 2006.

Based upon our exam nation of the entire record before us,
we find that petitioner has failed to carry his burden of estab-
lishing that he is not liable for each of his taxable years 2005

and 2006 for the accuracy-rel ated penalty under section 6662(a).

4petitioner acknowl edged at trial that he did not review
his 2006 return very closely before filing it.

Petitioner filed Form 1040A for his taxable year 2005 and
Form 1040 for his taxable year 2006. Wthout decidi ng whet her
petitioner should have filed Form 1040, instead of Form 1040A,
for his taxable year 2005 when he was required to report and to
pay self-enploynent tax for that year, we note that his 2005 Form
1040A included Form 2210, Underpaynent of Estinmated Tax by
I ndi vi dual s, Estates, and Trusts. |In Part | of that form
petitioner made no entry on line 2 for “Qther taxes, including
sel f-enpl oynent tax”. Petitioner also included with his 2005
Form 1040A Schedul e Al --Annualized Incone Installnment Method. In
that schedule, petitioner made no entry in Part I, line 13, for
“Sel f-enpl oynent tax”.
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We have considered all of the contentions and argunments of
petitioner that are not discussed herein, and we find themto be
without nerit, irrelevant, and/or noot.?%

To reflect the foregoing,

Deci sion will be entered

for respondent.

5\W¢ shal | address briefly petitioner’s contention that the
| RS granted “favorable treatnent” in a case involving U S.
Secretary of the Treasury Tinothy Geithner, which petitioner
described as “incredibly simlar” to the instant case. According
to petitioner, “there should not be different, or favorable rules
for the well-connected”. The record in this case does not
establish any facts relating to the case to which petitioner
refers involving U S. Secretary of the Treasury Tinothy Ceithner.
In any event, those facts would be irrelevant to our resol ution
of the issue presented here. Regardless of the facts and circum
stances relating to the case to which petitioner refers involving
U S. Secretary of the Treasury Tinothy Geithner, petitioner is
required to establish on the basis of the facts and circunstances
that are established by the record in his own case that there was
reasonabl e cause for, and that he acted in good faith with
respect to, the underpaynment for each of his taxable years 2005
and 2006 that is attributable to his failure to report self-
enpl oynent tax. See 3K Inv. Partners v. Conm ssioner, 133 T.C.
. (2009 (slip op. at 8) (citing Avedisian v. Comm s-
sioner, T.C Menpo. 1987-176); see also IBM Corp. v. United
States, 170 . d. 357, 365, 343 F.2d 914, 919 (1965).




